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WORKING PAPER 12: HOW TO ENFORCE 
EMPLOYMENT STANDARDS*†  

1. Key challenge & overview 
People in precarious employment have more difficulty having their rights under labour law enforced, 
including their employment standards rights. ‡ 

Employment standards are the regulations that govern working conditions. For those precarious workers who are 
covered by these standards,§ enforcement of these standards is a challenge. The enforcement process covers 
compliance, pro-active enforcement, the claims process, and investigations. Thus, policy options address 
improvements in the different parts of this process. As this area pertains to legislation, many policy options 
are exceedingly detailed, and it may be useful to concentrate on the higher level areas of liability, compliance, pro-
active enforcement, etc. 

2. Evidence from PEPSO 
Employment Standards regulate working conditions and specify the minimum levels of protection an employer must 
offer an employee. However, for workers to experience the benefits, the standards have to be enforced. 

PEPSO’s It’s More Than Poverty report** found numerous cases where standards were breached. However, workers 
often found it difficult to exercise their rights due to their vulnerable status as workers in precarious employment. This 
difficulty was especially true for immigrants and marginalized workers. In the PEPSO report, 24% of workers in 
precarious employment reported that raising a health and safety concern or other issue related to employment rights 
would threaten their future employment, compared to no workers in secure employment.†† 

3. Context/current situation 
Employment standards include a wide range of rights and responsibilities that govern different aspects of working 
conditions, such as: 

                                                      
* Author: Stephanie Procyk 
† This Policy Options Working Paper is one in a series of 16 working papers that explore the range of policy options that have been proposed to 
reduce or mitigate the impacts of precarious employment. Each of these papers must be read in tandem with the paper titled “PEPSO Policy 
Options Working Papers: Introduction”. The full reference list is contained in a separate bibliography document. 
‡ This paper is one in a series of three papers on employment standards. The other two working papers cover employment standards coverage 
& awareness and employment standards adequacy. 
§ Some workers in precarious employment are not covered or are covered with limitations due to the form of their employment relationship. 
However, other workers cannot access certain standards due to length of time in their current job or due to the size of their workplace. 
** PEPSO’s It’s More than Poverty report refers to the report that was published in February 2013 that was based on the main survey conducted 
by PEPSO. In these working papers this report will be called the PEPSO report or the PEPSO survey. This is only appropriate for these 
working papers as there are other PEPSO reports that will be published by the six case studies.  
†† Note: raising employment rights is one component of the Employment Precarity Index. This means that this variable was used to define 
precarity. 
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• Time (hours of work, rest periods, vacation time and pay, public holidays, leaves of absence from work). 
• Income (payment of wages, overtime pay, minimum wage, termination pay). 
• Record keeping (payroll records). 
• Termination notice and pay.‡‡ 

Part III of the Canada Labour Code (CLC) covers workers under federal jurisdiction. Only 6% of non-public 
administration jobs in Canada come under this category and more than 300,000 of these workers are in Ontario.1 In 
general, these workers tend to have better working conditions than the Canadian norm.2 Workers who are covered 
under these labour standards must be employees. The Code does not distinguish between full-time, part-time, and 
casual employees.3 However, self-employed workers and independent contractors are not covered.4 Dependent 
contractors such as owner-operators are deemed to be employees under the CLC.5 

In Ontario, most other workers who are covered by employment standards legislation come under the Employment 
Standards Act of 2000 (ESA). Workers covered under the ESA must be employees.§§ The following groups have 
limitations in their coverage: 

• Not covered: Self-employed individuals, independent contractors, and employees who have been 
misclassified by their employers as independent contractors. 

• Covered with limitations/ exemptions: Temporary workers, subcontracted workers, and part-time workers 
have limitations to their coverage. In part, this is due to a lack of clarity as to whether the employer is the 
agency/ contractor or the client business. In part, this is because some standards require a single employer, 
or a certain tenure, to be accessed, putting them out of the reach of many temporary, subcontracted and 
part-time workers.6 For example, vacation time can be taken after 12 consecutive months of work.7 In 
addition, there are some exemptions based on workplace size*** and occupation. 

These rights and responsibilities are legally enforceable, giving workers covered under employment standards legal 
recourse if an employer is not respecting these rights. In essence, employment standards enforcement in Ontario is 
mostly reactive, with some element of complaints and pro-active measures.8 This means that the Ministry of Labour 
will mostly assume that all employers are respecting rights, unless given cause to think otherwise. The enforcement 
process generally includes the following steps: 

• Compliance: Compliance includes the voluntary actions that employers take to comply with employment 
standards violations.†††  

• Pro-active enforcement: These are steps that are taken to supplement compliance. This includes 
inspections, which are part of the Ontario Ministry of Labour’s strategic enforcement plan for 2013-2014.9 
This also includes spot-checks, which the federal Labour Program indicates are occasionally used.10  

• Claims: When compliance is insufficient, workers may lodge an employment standards complaint under the 
ESA, or the CLC. However, under the ESA, they must first approach their employer to try to resolve the 
issue.11 If this does not work, the worker must file a claim with the Ministry of Labour.12  

• Investigations: Employment standards officers carry out investigations if complaints are made. If an 
employer is found to have violated the ESA, or Part III of the CLC, options for recourse include settlements, 
fines, and in rare cases, prosecution.13 

                                                      
‡‡ Issues regarding employment standards improvement will be taken up in a separate policy paper. 
§§ For a full list of employees who are not covered or covered differently, see: 
https://www.labour.gov.on.ca/english/es/pubs/factsheets/fs_general.php 
*** For example, some standards are exempted for workplaces in which there are less than 50 workers, which means 1.7 million Ontarians 
cannot access these standards (Statistics Canada, 2014c). 
††† The federal Labour Program greatly emphasizes compliance and frames its entire enforcement policy as a compliance policy.(Labour 
Program, 2013c). 
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The CLC has mostly stayed the same for the past forty years. ‡‡‡ 14 The federal government, through the Minister of 
Labour, commissioned a thorough review of Part III in 2004, which was published in 2006 as Fairness at Work: 
Federal Labour Standards in the 21st Century. In 2009, the federal Minister of Labour announced consultations based 
on this review. However, no information is available on the outcomes.  

ESA legislation has been updated with regard to enforcement. Updates to ESA legislation include The Employment 
Standards Amendment Act (Temporary Help Agencies), 2009, which changed certain provisions regarding workers 
with temporary help agencies and included some discussion of enforcement. In December 2013, the Ontario Minister 
of Labour introduced Bill 146: Stronger Workplaces for a Stronger Economy Act, 2013, which is currently at second 
reading. Bill 146 is designed to increase the scope of some elements of the ESA, and also includes some reference 
to enforcement.§§§ 

The federal and provincial Ministries of Labour are responsible for education and training initiatives to build 
awareness. The federal Ministry of Labour’s Labour Program is charged with creating voluntary compliance through 
education and awareness building.15 In Ontario, the Education, Outreach, and Partnerships branch of the Ministry of 
Labour is responsible for creating an environment where both employers and employees understand the ESA, and 
encouraging compliance by developing resources and tools for employers.16  

4. Policy options 
Most policy options that address enforcement are universal, and not specific to those in precarious employment. It 
should be noted that most workers in Ontario will be more impacted by the ESA than the CLC. However, 
recommendations that generally address employment standards, that address standards in other provinces and 
jurisdictions, and that address federal standards through the CLC are included as key sources for discussion on the 
ESA.  

 

                                                      
‡‡‡ Bill C-45, the Jobs and Growth Act, 2012, did make some amendments to the Canada Labour Code. 
§§§ There are varying opinions on whether this bill goes far enough in the area of improving enforcement of employment standards. 
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4.1 General 
There are general policy recommendations that deal with strengthening the enforcement process and making it more 
effective17 and strict18 in particular for the ESA.19 These include: 

• Expanding comprehensiveness of enforcement to ensure workers in short-term positions, who are more 
vulnerable and reluctant to exercise their rights, are still protected.20  

• Enforcing all workers’ rights, especially those in precarious employment,21 and temporary workers. 22 
• Developing partnerships between state agencies and worker organizations to improve enforcement.23 
• Reporting transparently on enforcing employment standards.24 

Some of these options address specific paths to enhancing enforcement, such as developing new measures to 
strengthen workplace inspection and compliance practices.25 These options include: 

• Improving the system of enforcement by coordinating with other government agencies,26 increasing 
funding27 and staffing28 for the ESA and CLC. These could be funded in part by money from fines and 
prosecutions.29 

• Pursuing strategic enforcement, such as mapping practices,30 strategic plans for inspections, year-by-year 
targets, and evaluation of strategic enforcement.31 The latter is a policy used in the U.S. Department of 
Labor. 

4.1.1 Liability 
One challenge for enforcement is establishing who the employer is and therefore who is liable for 
employment standards violations. Policy options to address this issue include: 

• Holding client firms accountable in certain low-wage industries for the violation of subcontractors’ 
wages and hours, known as “brother’s keepers laws,” which are in place in California.32 

• Holding employers (as opposed to contractors) accountable for violations of subcontracted workers’ 
rights,33 as has been proposed in part for temp agencies through Bill 146. 

• Developing ways for client firms to hold temp agencies accountable.34 
• Enforcing the joint liability of temp agency and employer for wages, (which is the case in Slovenia),35 

and proposed through Bill 146 in Ontario), and enforcing this for benefits.36 
• Adding dependent employer to the definition of employer to ensure joint and several liability for minimum 

standards throughout the subcontracting chain ( present in some form in Quebec).37 
• Establishing enforcement liability for temp agencies, 38 subcontractors,39 the employer highest up 

the supply chain,40 contractors and subcontractors.41  

4.2 Compliance 
Compliance options are the policies that employers adopt to comply with employment standards voluntarily. 
Options to improve compliance include: 

• Redesigning enforcement procedures under the CLC.42  
• Recognizing and incentivizing those companies that lead in extending employment standards and 

offering higher than the minimum.43 
• Tracking and evaluating employers’ compliance by conducting inspections over time.44 
• Targeting particular areas, such as mandating compliance requirements for certain groups, such as 

cleaning contractors45 and ensuring temp agencies comply with decent minimum standards.46 
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• Establishing an Innovative Solutions for Precarious Work Advisory Council for advice and initiatives to 
expedite ESA enforcement and compliance.47 

Compliance options that have been proposed for the CLC include: 

• Introducing new Labour Program staff to deal with inspections.48 
• Ensuring all compliance payments have been made by employers.49 

Other options focus on strategies to increase compliance through self-regulation. These include: 

• Considering Australia’s strategy of focusing on partnerships to facilitate voluntary compliance.50 
• Developing voluntary codes of conduct for employers51 while avoiding purely voluntary approaches to 

employment standards regulation.52 This is proposed for the CLC as voluntary codes of conduct that could 
be drawn up by industry associations,53 or having employers voluntarily commit to compliance.54  

• Improving the understanding of existing standards among employers who offer precarious work and 
boosting their compliance.55 

• Considering the introduction of private monitoring, including internal monitoring and unannounced 
independent external monitoring.56 

4.3 Pro-active enforcement 
One developing area of enforcement is pro-active enforcement, 57 which focuses on enforcing standards 
before violations are uncovered through the claims process. The current provincial model of pro-active 
inspections aims to educate and build awareness of employment standards for employers, promote self-reliance in 
the workplace, and take enforcement action when needed.58 These options, which could disproportionately assist 
those in precarious employment, include: 

• Developing strategies that target higher-risk industries,59 temporary help agencies,60 places with higher 
concentrations of vulnerable workers,61 and industries with high violations.62  

• Initiating pro-active and regular inspections and spot-checks.63 
• Introducing a positive duty for employers to prevent violations of the ESA,64 and illegal workplace 

practices (variations of which exist in the UK and Australia).65 
• Introducing contractual agreements among governments, agencies, wage-subsidy employers, and 

workers that prohibit employment standards violations.66 
• Introducing new forms of community-based enforcement, such as making on the ground inspectors, such 

as union members, representatives for labour inspectors from the city. This system is in place in two US 
municipalities.67 

• Closing gaps that leave workers without protection against wage theft.68 This could include legislating 
wage theft bills, which is the case in Florida’s Miami-Dade county in the U.S.69 

4.3.1 Inspections 
One element of pro-active enforcement is inspections. In general, these recommendations focus on: 

• Increasing the power of inspectors.70 
• Targeting ‘bad’ employers,71 or sectoral and overall targets,72 for rates of inspections, which could be 10% 

of employees per year.73 One option proposed for the CLC was setting year-by-year targets for 
inspections.74 

• Holding multi-agency investigations.75 
• Removing exemptions for inspections of all employees.76  
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• Inspecting up the chain when doing investigations and inspections for subcontractors and temp 
agencies.77 

• Building awareness by posting results of inspections in the workplace.78 
• Evaluating the effectiveness of the inspection process.79 

4.3.2 Claims 
The claims reporting process is how workers make an employment standards claim. Currently, under the ESA, the 
onus is on the worker to first try to resolve the issue before approaching the Ministry of Labour. This can be 
particularly problematic for precarious workers, who have less power than workers in standard employment 
relationships. Almost all individual complaints are filed after the employment relationship has been severed.80 
Options to improve the reporting process include: 

• Ensuring all workers have access to the complaints process,81 and all workers are protected if they try to 
enforce their rights on the job.82 

• Ensuring government staff who provide information and deal with complaints know the ESA well.83 
• Making the reporting process easier, faster, and simpler in order to enforce rights that have been 

violated.84 
• Shifting the onus off the employee having to try to resolve the complaint first.85 
• Extending time for wage claims in special circumstances,86 as has been recommended in Bill 146 to 

two years. 
• Establishing supports for workers87 who do not speak English or French,88 which could include legal 

representation for non-unionized workers,89 community legal supports;90 or person-to-person assistance.91 
This has been proposed for the CLC via developing resources to enable access to representation on Labour 
Code issues.92 

Another set of options addresses the possibility of introducing third-party, or anonymous complaints. 

• Allowing anonymous complaints, which is permitted in six U.S. states,93 and investigating workplaces 
after such complaints are made.94 This could include developing well-communicated and accessible 
mechanisms, such as a hotline,95 or mobile phones in a worker’s own language to a recording,96 which is 
offered by a California social enterprise.97  

• Allowing third-party complaints,98 funding organizations assisting with third-party complaints, (which has 
been proposed for both the ESA and CLC),99 and giving organizations assisting people the ability to pursue 
third-party complaints.100 

• Launching mobile-worker surveys and analyzing data collected from the front lines, which is a 
practice used by California-based Good World Solutions.101 

• Developing criteria to ensure that unfounded anonymous complaints do not trigger unwarranted 
inspections.102 

4.3.3 Reprisals 
Another set of policy options examines reprisals that may occur after a claim has been filed or after a worker asks to 
have their rights respected. These options include:  

• Preventing unfair dismissal of non-unionized workers to address disguised reprisals.103 
• Protecting workers from reprisals by establishing interim reinstatement during claims and set reprisal 

fines,104 which could be stiff penalties,105 and sharing information on protection from reprisals.106 
• Developing outreach and education campaigns about anti-reprisals to show they work.107 
• Including both temp agency and client company under anti-reprisals protections.108 
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4.4 Investigations 
When a claim is made, inspectors and hearing officers conduct an investigation to ascertain whether 
employment standards were violated. Policy options to improve the investigative process include: 

• Supporting expanded investigations,109  which could include all employees,110 and could be in response 
to complaints in high-risk sectors, or about repeat violators.111 

• Increasing the number of inspectors and hearing officers for investigations.112 
• Increasing the policy direction for employment standards officers.113 This could include allowing 

officers to issue orders (CLC and ESA)114 and basic determinations (CLC)115 to enable further penalties if 
necessary.  

This has been proposed on the federal level for the CLC as: 

• Giving inspectors and hearing officers more power to do things such as issue offending employers 
orders such as cease and desist orders from future violations.116  

• Clarifying the timelines for officers to collect orders in default.117 

4.4.1 Adjudication 
If no settlement was decided, the claim can be taken to adjudication. The following options have been developed for 
the federal level, but may inspire thoughts on the provincial adjudication process. Options for improving this process 
include: 

• Continuing to provide adjudication assistance to employees claiming to have been unjustly dismissed.118 
• Ensuring hearing officers have high knowledge and experience levels.119 
• Establishing a Director of Adjudication Services, who can develop strategies for assisting unrepresented 

workers and employers to secure representation.120 
• Providing information about adjudicative processes and outcomes to individuals and groups.121  

4.4.2 Violations 
If an investigation indicates employment standards were not respected, this is termed as a violation. Overall 
strategies that could help this process include: 

• Making changes to the system of enforcement in the area of violations by enhancing cooperation 
amongst government agencies to detect violations, as in New York State;122 establishing multi-sectoral 
monitoring and enforcement teams;123 tracking all confirmed violations,124 publicizing and sharing 
information on violations,125 and blacklisting violating employers.126 

• Improving the way wages are recovered and paid by having employers pay interest on wages owed,127 
increasing recoverable money to $25,000 instead of $10,000 under the ESA,128 (Bill 146 recommends 
having no limit); expanding the time limit for wage recovery to two years,129 (which is supported by Bill 146). 

• Targeting companies and industries where wages go unpaid, identifying where violations are occurring 
and developing new strategies. This happens in the U.S. in California and NY.130 

• Utilizing the arbitration and grievance path in unionized workplaces, which is one option that has been 
proposed for the CLC that may also be useful for the ESA.131  
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4.4.3 Penalties 
When violations have been discovered, the Ministry of Labour at the provincial or federal level can impose 
penalties on employers. One set of options suggests raising fines to improve enforcement. These options 
include: 

• Increasing or enforcing penalties, especially for repeat offenders.132 
• Introducing more substantial financial penalties for non-compliance;133 which could include raising fines 

from $5,000 to $50,000 for the first offence under the CLC, $100,000 for the second, and $250,000 for the 
third and above. This has been proposed on the federal level as violators being made liable to prosecution 
and imprisonment in extreme cases of fraudulent conduct, or threats or coercion.134  

• Improving the system of fines. This has been proposed for the ESA as establishing set fines for confirmed 
violations.135 This has been proposed for the CLC as using a mix of strategies to collect fines and penalties 
such as third-party orders against banks, writs of seizure,136 keeping collection in the public sector,137 and 
requiring employers to pay fines regardless of settlement between parties.138 

Options to improve the system of penalties, outside of fines, include: 

• Increasing the cost to the employer,139 such as making violating employers pay the administrative costs 
of inspecting and enforcing.140  

• Prosecuting repeat violations and non-payment of orders.141 
• Expanding the power of administrative tribunals called on to decide recourses for prohibited 

practices.142 
• Instituting harsher penalties for temp agencies that violate legal requirements.143 
• Introducing “hot cargo” provisions that enable inspectors to impose embargos on goods 

manufactured in violation of the act, which would spread the penalties to all parties in the chain of 
production, (which is in place in the U.S. garment industry).144 

These have been proposed on the federal level as: 

• Developing a points system for violations that stay on record for three years.145 
• Reinstating employees in addition to any fines.146 
• Requiring all people receiving federal grants or contracts to not use workers from agencies that 

have violated a proposed code of conduct.147 
• Denying repeat offenders access to workers.148 

4.5 Prosecution 
In rare instances of severe violations, prosecution can occur. Recommendations to improve this process 
include: 

• Simplifying and improving transparency of this policy.149 
• Mandating prosecution under the CLC when collection strategies fail.150 
• Publicizing CLC convictions to increase compliance.151 
• Amending Part III of the CLC to ensure prosecutions remain a practical and effective option for the 

most serious unfair labour practices.152 
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4.5.1 Follow-up 
Follow-up inspections after violations have been uncovered are often an overlooked component of the 
enforcement process. Policy options to resolve this include: 

• Making follow-ups mandatory to reduce repeat violations.153  
• Initiating a series of pre-emptive remedies that apply to violators to prevent future violations. These 

could include a range of activities from filing reports to regular audits.154 This has been proposed for the 
CLC. 

5. Questions for discussion 
1. Which policy options in this paper could have the most impact on the lives of those in precarious 

employment? 
2. Which policy options in this paper can we realistically move forward on, given the current political, 

economic, and social climates? 
3.  Which policy options are missing from this paper, but require attention? 
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